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The Agency requests public comment on whether other options should be considered for achieving the rule's substantive goals while reducing negative economic
impact of the rule on business.

CONTACT: Roxann Borisch

4034 Fairview INdustrial Drive SE

Filed By:

503-947-6314

Salem,OR 97303

Roxann Borisch

roxann.b.borisch@state.or.us

Rules Coordinator

HEARING(S)
Auxilary aids for persons with disabilities are available upon advance request. Notify the contact listed above.

DATE: 09/14/2018
TIME: 8:00 AM - 5:00 PM
OFFICER: ODFW Commission
ADDRESS: "The Barn" Bandon
Conference and Community Center
1200 11th St SW
Bandon, OR 97411
NEED FOR THE RULE(S):
These rules are needed to establish hunting agreement relating to the Confederated Tribes of Warm Springs
DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE:
Draft rules are available from the divisions' rule's coordinator, located at 4034 Fairview Industrial Drive SE, Salem, OR
97302. Rules are also available on the ODFW website at http://www.dfw.state.or.us/OARs/index.asp.
FISCAL AND ECONOMIC IMPACT:
Rule setting is being proposed to consider a minor amendment to the existing rule regarding the Confederated Tribes of
Warm Springs Reservation (Tribe) non-commercial harvest of wildlife resources within a specified hunt area. No fiscal
impact will result from this amendment.
COST OF COMPLIANCE:
(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected by the
rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).
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1. Impact on state agencies, units of local government and the public (ORS 183.335(2)(b)(E)):

Proposed rules will affect state agencies, units of local government, and the public, respectively, as discussed below:

A. No state agencies will be impacted by the proposed amendment. The change will not have a substantive impact on
the terms of the Memorandum of Agreement between the Confederated Tribes of the Warm Springs Reservation and
the State of Oregon Regarding Off-Reservation Hunting Subject to the 1855 Treaty with the Tribes of Middle Oregon,
but is instead a minor correction to make the language of the Memorandum of Agreement consistent with the language
the 1855 Treaty.
B. No units of local government will be affected by the proposed amendment for the reason addressed in A. above.
C. The public will not be affected by the proposed amendment for the reasons address in A. above.

2. Cost of compliance effect on small business (ORS 183.336):

a. Estimate the number of small businesses and types of business and industries with small businesses subject to the
rule:

Small businesses that provide services to hunters or wildlife viewers who are active in the state of Oregon could be
impacted by this rule. The types of small businesses could include guides/outfitters, food and beverage stores, gasoline
stations, sporting goods stores, general merchandise stores, accommodation businesses, food services and drinking
places. Given most hunters or wildlife viewers would be patronizing businesses in a myriad of locations, the number of
small businesses subject to the rule cannot be estimated. However, since the impact to the public is expected to be
insignificant, it would also be unlikely that any impacts to the number of small business catering to those sportspeople
would experience any significant revenue losses.

b. Projected reporting, recordkeeping and other administrative activities required for compliance, including costs of
professional services:

None expected.

c. Equipment, supplies, labor and increased administration required for compliance:

None expected.

The rules are believed to be fully compatible with legislative direction on the goals of wildlife management in Oregon.
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We do not believe that a less intrusive or less costly alternative adaptation to only small business is consistent with the
purpose of the rule.
DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):
Not Applicable
WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? NO IF NOT, WHY NOT?
Department staff met with interested stakeholders and members of the public. Correspondence from and testimony by
interested persons is accepted into record and is part of the rulemaking process.
AMEND: 635-043-0140
RULE SUMMARY: Rules and guidelines relating to the Confederated Tribes of the Warm Springs Hunting Agreement.
CHANGES TO RULE:

635-043-0140
Warm Springs Hunting Agreement
(1) Tribal members of the Confederated Tribes of the Warm Springs Reservation are authorized to take wildlife
under the terms and conditions in the Agreement Between the Confederated Tribes of the Warm Springs
Reservation and the State of Oregon Regarding Hunting, entered into by both parties in August, 2018,
incorporated herein by reference.¶
(2) No additional tribal legal or treaty entitlement is created, conveyed or implied, nor is any existing agreement,
treaty or court decree modified by the adoption of these rules or the above referenced Agreement.
Statutory/Other Authority: ORS 496.138, 496.146, 496.162
Statutes/Other Implemented: ORS 496.138, 496.146, 496.162
RULE ATTACHMENTS DO NOT SHOW CHANGES. PLEASE CONTACT AGENCY REGARDING CHANGES.
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MEMORANDUM OF AGREEMENT BETWEEN THE
CONFEDERATED TRIBES OF THE WARM SPRINGS RESERVATION
AND THE STATE OF OREGON REGARDING OFF-RESERVATION
HUNTING SUBJECT TO THE 1855 TREATY WITH THE TRIBES OF
MIDDLE OREGON
RECITALS
1. WHEREAS, the State of Oregon (hereinafter State) and the Confederated Tribes of the
Warm Springs Reservation of Oregon (hereinafter Tribe or Warm Springs Tribe) are
sovereign entities that desire to continue and advance their Government-to-Government
relationship, and to exercise their respective sovereign authorities in a respectful and
coordinated manner in the regulation of hunting in the state of Oregon; and,
2. WHEREAS, the Oregon Department of Fish and Wildlife (“ODFW”), pursuant to ORS
496.012 and ORS 496.146, has the legal obligation and authority to manage wildlife for
the benefit of its present and future citizens, and as part of that obligation ODFW
regulates the hunting of wildlife within state boundaries; and,
3. WHEREAS, the Warm Springs Tribe and the United States negotiated and executed a
treaty, entitled “Treaty with the Tribes of Middle Oregon, June 25, 1855”, ratified by the
United States Senate on March 8, 1859 (12 Stat., 963) (hereinafter “1855 Treaty”); and,
4. WHEREAS, Article 1 of the 1855 Treaty provides that the privilege of hunting in
common with the citizens of the United States on unclaimed lands outside the Warm
Springs Reservation is secured to the Tribe; and,
5. WHEREAS, Article 5 of the Constitution and By-Laws of the Confederated Tribes of the
Warm Springs Reservation of Oregon, provides the Tribal Council the authority to
regulate the use of natural resources, including wildlife, by tribal members to protect and
preserve this tribal resource; and,
6. WHEREAS, the State and Tribe desire to coordinate regulation of the hunting activities
of their citizens and members respectively, for the benefit of both the tribal and non-tribal
member public, and in accord with sound wildlife management science and principles for
the benefit of the wildlife resource; and,
7.

WHEREAS, the terms of the 1855 Treaty, and the hunting right reserved in Article I,
provide a foundation for this Agreement, but the parties have not attempted to agree to
the precise parameters of the Tribe’s hunting rights under the terms of that Treaty and
have reached a practical arrangement for the term of this agreement; and,

8. WHEREAS, the State parties agree to recognize the 1855 Treaty as the sole operative
treaty document with respect to the Tribe’s hunting rights.

Page 1 of 8
Page 4 of 11

NOW THEREFORE, the Parties agree that:
9. Hunting and Species Covered. This Agreement relates to hunting of big game species
(pronghorn antelope, cougar, bear, mountain goat, bighorn sheep, deer, elk, and any other
species that may subsequently be defined as “big game” by ODFW), furbearer species
(beaver, bobcat, fisher, marten, mink, muskrat, river otter, raccoon, red fox, gray fox and
any other species that may subsequently be defined as a “furbearer” by ODFW) and
upland game birds (pheasant, grouse, partridge, quail, wild turkey and any other species
that may subsequently be defined as an “upland game bird” by ODFW).
10. Geographic Scope (Hunt Area). Except as otherwise provided in this Agreement, this
Agreement applies to Pine Creek Conservation Area and to the following public lands
within the boundary described in Attachment 1 (the “Hunt Area”):
a. Federal lands that are managed consistently with hunting activities;
b. State lands, except state wildlife areas, that are managed consistently with hunting;
c. State wildlife areas, during times when there is an ODFW season authorizing hunting
of the same species. Where state wildlife areas, such as the Phillip W. Schneider Wildlife
Area, are comprised of both state and federal lands, the unclaimed federal lands of that
wildlife area are open for tribal hunting consistent with tribal regulation and any state or
federal travel management provisions. State lands within the wildlife areas are only open
for tribal hunting when there is an ODFW season authorizing hunting of the same species
on the wildlife area.
11. Hunting Outside of this Agreement. Any off-reservation hunting activity not covered
by this Agreement shall be conducted pursuant to state regulations.
12. Federal law. Nothing in this Agreement is intended to authorize hunting activities
inconsistent with applicable federal law.

HUNTING REGULATION
13. Except as otherwise provided in this Agreement, the Tribe will regulate the hunting
activities of its members as an attribute of its sovereignty, with respect to the species and
within the geographic scope covered by this Agreement. The Tribe’s regulation is subject to
the State’s ability to regulate where such regulation “is a reasonable and necessary
conservation measure” that is “necessary for the perpetuation of a species” and meets each of
the “conservation necessity standards” for state regulation as described in case law. E.g.
State v. Jim, 81 Or App 189, 193 (1986).
14. Both parties agree to pursue regulations which address appropriate safety concerns such
as shooting at night, use of artificial light and shooting from or across a public roadway.
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15. White River Wildlife Area Deer Hunt. Both Parties agree to special hunting seasons
on the White River Wildlife Area. The White River Wildlife Area will be open to Warm
Springs Tribal hunting of mule deer during all authorized ODFW big game seasons. In
addition, Tribal mule deer hunting may occur for up to five days during the break between
statewide general archery season and the normal start of the annual rifle deer season. This
hunt will allow for use of both archery and rifle equipment weapon and may, subject to the
Parties’ agreement each year, include take of antlerless deer.
16. Pine Creek Conservation Area (PCCA). The Tribe will regulate hunting by enrolled
Warm Springs Tribal members on the PCCA, which is owned in fee title and managed by the
Tribe. The Tribe will continue to provide opportunity to non-Tribal members in accord with
the PCCA management agreement between the Tribe and the Bonneville Power
Administration. Non-tribal member hunting on the PCCA is subject to all State regulation as
well as any PCCA-specific requirements. The Tribe understands that Oregon State Police
may be present on the PCCA to enforce state regulations as to non-tribal members and will
make best efforts to coordinate any such presence with the on-site PCCA tribal staff.
17. Special Management Consideration for Deer Hunting in the Metolius Wildlife
Management Unit (WMU).
a. The parties will manage total deer harvest for sustainable opportunity while
maintaining herd management objectives for population size and buck ratios; section
21 provides for direct coordination if deer herd management by either party is a
concern.
b. CTWS deer hunting with a rifle will end no later than the end of ODFW Cascade
elk rifle season.
c. CTWS deer hunting after the close of the ODFW Cascade elk rifle season through
the end of November is limited to primitive weapons (muzzleloader and archery)
under hunting permit system (managed by CTWS).
18. Travel Management Provision. The Tribe agrees to adhere to all state and federal road
and access restrictions, including but not limited to cooperative travel management areas
(TMA) and winter range closures.
a. TMA and winter range closures identified in the 2018 ODFW Big Game
regulations include, but are not limited to the Metolius Wildlife Refuge and Metolius
Winter Range Closure in the Metolius WMU; Tumalo Winter Range in the Upper
Deschutes WMU; Lower Deschutes TMA (Biggs WMU); Prineville Reservoir
Wildlife Area (Maury and Ochoco WMUs); Rager TMA and South Boundary TMA
(Ochoco WMU); Rimrock Springs Wildlife Area (Grizzly WMU); Murderers CreekFlagtail TMA (Murderers Creek WMU); Camp Creek TMA (Northside WMU); Trail
Creek TMA and McCarty Winter Range Closure (Starkey WMU); and Winter Range
Closures on Phillip W. Schneider, White River and Bridge Creek Wildlife Areas.
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b. Prior to proposing or agreeing to any additional or expanded road and access
restrictions in the hunt area that affect federal or state-owned lands, ODFW will
coordinate with the Tribe and seek its concurrence. If the parties do not concur, either
party may invoke the Dispute Resolution provisions of this agreement.
19. Special Circumstance Hunts. The Tribe may occasionally authorize hunting within the
Hunt Area outside of the traditional fall seasons for hardship, ceremonial or cultural
purposes. These authorizations will be limited and will not impair conservation of the
resource. The State and Tribe will develop a notice system whereby state ODFW and OSP
officers will be made aware that the Tribe has permitted a special circumstance hunt.
20. No Commercial Purposes. Taking, use and disposal of wildlife will not be done for
commercial purposes.
21. Coordination and information sharing. The Tribe and ODFW agree to good-faith
coordination of hunting management activity. It is the intent of each party to communicate in
a timely manner to share information necessary for the sound management of the resource.
That coordination will include, at a minimum:
a. Pre-season coordination. Representatives of the Tribe and ODFW will meet each
year by August 1 to exchange information regarding planned hunting regulations
governing the Hunt Area for the upcoming year/season. The Tribe will share its
hunting ordinance when adopted by Tribal Council, including any changes to the
ordinance.
b. Post-season coordination. Representatives of the Tribe and ODFW will exchange
information by May 1 regarding the initial and/or final harvest data from prior year’s
hunting in the Hunt Area.
c. Other coordination regarding species management concerns. In the event
either the Tribe or ODFW has a concern regarding the management or status of any
species covered in this Agreement, either party may request a meeting with the other.
The other party will take into account the input of the party requesting the meeting in
making future management decisions.

ENFORCEMENT
22. Identification and Tags. In order to aid the parties’ mutual goal of avoiding
enforcement confusion, Warm Springs members hunting pursuant to this Agreement will
carry tribal identification and tribally-authorized hunting tags showing that the tribe has
authorized hunting of that species and will present the same to law enforcement officers,
peace officers and ODFW personnel upon request.
23. Referral. The State and the Tribe agree to select at least one District Attorney from a
county within the Hunt Area and to seek to establish a referral agreement whereby alleged
Warm Springs tribal member violations are referred to Warm Springs Tribal Court.
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24. No Precedent. This Agreement is not intended to bind the Tribe or State beyond the
term of the Agreement, nor to bind either party at any time regarding any matter other than
hunting. This Agreement is not intended as precedent to prejudice either party’s legal
positions as to any matter in the future.
25. Dispute Resolution. In the case of any dispute between the parties regarding the
interpretation or implementation of this Agreement, either party may initiate dispute
resolution as follows:
a. The party asserting the existence of a dispute shall notify the other party in writing
of the nature of the dispute. Within 14 days local ODFW and tribal staff shall meet to
discuss the issue.
b. If the issue is not resolved between the state and tribal staff, within 30 days the
agency's Director shall meet with the appropriate tribal representative in an attempt to
resolve the dispute.
c. If the issue remains unresolved, within 45 days the persons described in section 30
(Point of Contact) shall meet to attempt to resolve the dispute.
d. If the dispute remains unresolved, the parties may engage in mediation, with a
mediator to be agreed on by the parties, and any costs of mediation shared equally by
the parties.
e. Emergency. In the event that either party believes the dispute concerns an
imminent threat to public safety or wildlife, that party may invoke the process
described in section 25.b. above, on 7 days notice, without first pursuing the previous
dispute resolution step. If the issue remains unresolved, the persons described in
section 30 (Point of Contact) shall meet within 15 days to attempt to resolve the
dispute. If the issue still remains unresolved, the parties may engage in mediation as
described in section 25.d. above.
f. Termination. If the mediation process is not successful or if the parties decide not
to engage in mediation, either party may terminate this Agreement on 30days notice
in writing to the other party (Point of Contact).
g. This Agreement is not intended to restrict the ability of the parties to pursue, by
mutual agreement, any other method of dispute resolution. However, the process
described above shall be the exclusive means of resolving disputes regarding this
Agreement, unless otherwise agreed in writing by the parties.
26. Stay of Prosecution. In the event that a tribal member is cited by the State or local law
enforcement for conduct the Tribe believes is consistent with this Agreement, at the Tribe’s
request the State will make efforts to have the prosecution stayed for a period of at least 90
days and the parties will attempt to resolve the issue pursuant to section 25 above.
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27. Effective Date. This Agreement shall become effective when both the Oregon Fish and
Wildlife Commission and the Warm Springs Tribe have adopted the necessary implementing
rules and resolutions, and all parties have executed the Agreement.
28. Term. The term of this Agreement is ten years. This term begins on the date this
Agreement is signed by all of the parties.
29. Review and Modification of this Agreement. The parties agree to review this
Agreement in good faith once every three years, and to modify any of the terms of this
Agreement if agreeable to both parties. All modifications of this Agreement must be made in
writing and signed by all the parties.
30. Points of Contact. This is an agreement between sovereign governments. The
Governor’s Office is the point of contact for the State, and the Tribal Council is the point of
contact for the Tribe. The Governor and the Tribal Council may delegate their point of
contact responsibilities.

Date: ________________________

Date: _______________________

_____________________________
E. Austin Greene Jr., Tribal Chairman
Confederated Tribes of the Warm Springs
Reservation

____________________________
Michael Finley, Chair
Oregon Fish and Wildlife Commission
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Memorandum of Agreement
Attachment 1

HUNT AREA as referenced in the MEMORANDUM OF AGREEMENT BETWEEN THE
CONFEDERATED TRIBES OF THE WARM SPRINGS RESERVATION AND THE
STATE OF OREGON REGARDING OFF-RESERVATION HUNTING SUBJECT TO
THE 1855 TREATY WITH THE TRIBES OF MIDDLE OREGON includes:
The ceded lands as described in Article 1 of the Treaty with the Tribes of Middle Oregon of
June 25, 1855, with the following additions on the southwestern, southern, southeastern and
northeastern boundaries:
1. The area labeled on map as the Upper Deschutes Addition that is on the western
boundary of the Ceded Lands and north of 44 Degrees north latitude; and
2. Beginning at 44 Degrees north latitude northwest of Elk Lake on the Pacific Crest
Trail; south on the Pacific Crest Trail to Hwy 58 southeast on Hwy 58 to Crescent
Creek; northeast on Crescent Creek to Klamath Rd 61, east on Klamath Rd 61 to
Hwy 97 at Crescent; northeast on US Hwy 97 to 44 degrees north latitude; east along
44 degrees north latitude to US Hwy 20; east on US Hwy 20 to Glass Buttes-Camp Cr
Rd (GI Ranch Rd) near Glass Buttes; north on Glass Buttes-Camp Cr Rd (GI Ranch
Rd) to Twelvemile Cr Rd; east on Twelvemile Cr Rd to Grindstone Cr Rd; northeast
on Grindstone Cr Rd to 44 Degrees north latitude; east along 44 degrees north latitude
to South Fork John Day River; southeast on South Fork John Day River to FR 3750 at
Bear Cr; east on FR 3750 to FR 37; northeast on FR 37 to US Hwy 395; north on US
Hwy 395 to Seneca; east on Logan Valley Co Rd (FR 16) to US Hwy 26 near
Eldorado Pass; north on US Hwy 26 to Grant county line at Blue Mtn Summit;
follow the Ceded Lands boundary north to FR 51; north on FR 51 to State Hwy 244;
west on State Hwy 244 to where it intersects the Ceded Lands boundary at FR 21;
westerly and southerly along the Ceded Lands boundary to the point of beginning.
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