Chris Gannon
Oregon Citizen & Resident of Madras
1145 NE Brown Drive
Madras, OR 97741

10/8/2020
Good Afternoon Chair, Commissioners, and Staff,

I am writing in support of the passage waiver request by applicants for the Bowman Dam Hydropower
Retrofit project on the Crooked River.
My interests in this proposal and potential project as a citizen are fairly simple and straightforward. I am
mostly concerned, and a bit confused and frustrated by what appears to be a heavy leaning by the
Department, Task Force, and perhaps the full Commission against the proposal. My reactions are
centered around the very basic concept of meeting the Governors Climate Change goals relative to zerocarbon emission energy for Oregon by 2040.
Zero-carbon emission energy sources are not abundant and will likely be very costly endeavors if we are
to reach this ambitious goal. It seems to me that we should be seeking and taking any and all advantages
of opportunities to capture and add these types of energy sources to our larger state portfolio. A retrofit of hydropower at Bowman Dam, and probably several others in Oregon, represent one of the most
direct, cost-effective, and meaningful additions to the overall power supply in Oregon with the added
benefit of being carbon-free. I am convinced that if we pass or decline these opportunities we will not
reach the 2040 goal, and will instead probably expend significant resources on developing new energy
sources that may have other negative impacts to residents and resources in the State.
I also think the current regulation governing these types of proposals are outdated and need to be
updated to accommodate contemporary issues and societal goals like zero-carbon emission energy
sources. I encourage the Commission to work with staff on revising your rules from 2003, to better
reflect our current state-wide goals and ambitions regarding development of renewable, carbon-free
energy sources. The current regulations seem more accurately geared towards a new hydropower
facility as compared to one that exists. Existing dams, like Bowman, represent an opportunity to
maximize carbon-free power while at the same time addressing key issues below the dam, such as total
dissolved gas.
Thank you,
Chris Gannon

Oregon Fish & Wildlife Commission
4034 Fairview Industrial Drive SE
Salem OR 97302

October 5, 2020

Re: Bowman Dam – Hydroelectric Fish Passage Waiver
Dear ODFW Commission Members,
I am writing to provide comments related to the above-referenced project. A volitional,
automated, selective fish passage solution is available that would allow fish to gain many river
miles of habitat, while still allowing OID to be able to afford moving ahead with its project. This
simultaneously:
1. Solves a decision-making problem for ODFW;
2. Allows fish to safely pass and continue their migratory journey; and
3. Allows OID to move ahead with its project.
The technology for fish passage systems as described is currently available and in use. As an
example, Whooshh Innovations can provide fish passage systems that safely and gently provide
passage for the species concerned on this project. Such systems have in various configurations
been used in locations around the world, including a large-scale passage system currently passing
thousands of salmonids for the Canadian Government in British Columbia, Canada, in conditions
much more difficult than at the Bowman Dam site.
Stakeholder Benefits:
Broadly speaking, utilizing technology such as that provided by Whooshh Innovations would
benefit all stakeholders as it is safe for fish, can be deployed quickly so fisheries restoration can
begin immediately for the benefit of tribal and fisheries stakeholders (including anglers, NGOs,
biologists, and the public), provides a solid alternative solution for the benefit of the ODFW
Commission, and can contribute to water savings for increased use by OID.
It is also noteworthy that Whooshh systems cost as much as 80% less. This is significantly lower
than traditional passage methods proposed for the dam. It may also be the case that the system
could pay for itself by using the value of the water saved (which could positively affect the
project economics).
Environmental Benefits:
Fisheries: Making use of passage solutions such as Whooshh to pass salmonids at the Bowman
Dam site should be considered for the following environmental reasons:

Rapid deployment: Whooshh systems are portable and modular. As such they can be
deployed rapidly, rather than the years of permitting and civil work that is involved with
methods such as ladders. This means that more fish can begin reaching their spawning
grounds right away to begin the longer process of restoration.
Fish Energetics: Whooshh systems feature volitional entry and can contribute to reduced
handling and delay for such ESA-listed fish resident at the Bowman Dam project.
Several independent studies have shown that Whooshh is safe, timely, efficient and
effective. More specifically, a study carried out by the Columbia River Inter-Tribal
Fisheries Commission (CRITFC) demonstrated that fish that were passed using Whooshh
systems vs. those that passed via ladder had more energy to go farther faster toward
spawning grounds. This is particularly important in locations where warming river
waters stress the fish and cause increased mortalities.
Data: Technology such as the Whooshh FishL Recognition system provides accurate
counts, images and data (length, girth, species, etc.). This is valuable information for
fisheries managers who need to make informed, real-time fisheries decisions.
Management of Predatory Species: Systems such as those provided by Whooshh provide
for selective fish passage. This means that only species that fisheries managers target for
passage will pass upstream, while other species are either returned to the river or
removed (invasive or predatory fish that impact ESA-listed salmonids).
The use of systems such as Whooshh should be considered as a solution here because these
systems will benefit not only fish and fisheries restoration efforts by getting more salmon safely
upriver to spawn, it will also benefit all stakeholders: tribes, NGOs and angler groups who see
more fish successfully spawning upriver; fisheries managers who can make more informed, datadriven decisions; the irrigation district who can preserve water for irrigation; and ratepayers who
can realize enormous cost savings in the fish passage component of the Bowman Dam project.
Alternative/Contingency: If one of the parties would wish to implement Whooshh systems as
part of a study, there would be little risk as the systems can be easily removed and redeployed
elsewhere if the parties ultimately elect to revert to their initial plan, or go another route.
Perhaps most importantly, the fish do not have time to wait. If the parties were to consider the
implementation of Whooshh technology now, it would allow safe, timely, efficient and effective
fish passage to begin immediately so that more salmonids can complete their migratory journey
while the stakeholders involved continue to work out their plans for the future of the project.
/s/
Michael Messina
Whooshh Innovations
Tel: (206) 947-0353
E: mike.messina@whooshh.com
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Mary Wahl, Chair
Members of the Commission
Curt Melcher, Director, Department of Fish and Wildlife
October 8, 2020
Comments to the Oregon Fish and Wildlife Commission Urging A Fish Passage Waiver for
Hydropower Improvements at Bowman Dam on the Crooked River

The Conservation Angler remains opposed to granting a waiver to the statutory requirement to provide
fish passage at Bowman Dam on the Crooked River triggered by the proposal to construct a hydro power
facility.
The project proponents have not met their statutory requirements as provided by Oregon Revised
Statute (ORS) 509.585(7)(a) – (L) and Oregon Administrative Rules (OAR) 635-412-0025. This failure is
abundantly clear based on the evaluation of the Ochoco Irrigation District’s May 2020 proposed fish
passage waiver application by Oregon Department of Fish and Wildlife Staff
Existing state law requires that any waiver must show that benefits to Fish and wildlife are greater than
the creation of a fish passage. Applicants suggest they will create artificial spawning beds in the Wild &
Scenic section of the Crooked River, provide passage at a small dam adjacent to Prineville Golf Club on
Ochoco Creek, and donate financial assistance for restoration work at the Deschutes Land Trust’s new
Ochoco Preserve. While these are all worthwhile improvements, they are not a substitute for a fish
passage. Indeed, these improvements should be required, along with a fish passage, to somewhat
compensate for all the pass and on-going damage to the public’s wildlife and water by the irrigation
district.
Bowman Dam blocks over 400 miles of salmon and steelhead habitat and it segments the existing and
remaining redband trout population from the necessary migratory interactions it needs to express the
greatest range of genetic and life history diversity.
ODFW’s analysis demonstrates that the proposed mitigation will not provide a net benefit to native
migratory fish populations compared to providing fish passage at Bowman Dam. Passage at Bowman
Dam would provide access to over 400 miles of upstream habitat and provide additional ecological
benefits even though not all of this habitat would be suitable for anadromous species. The potential
benefits would also accrue to resident species as increased genetic exchange between currently isolated
populations would enhance overall fitness. Based on this information and analysis provided in the
ODFW Staff report, The Conservation Angler urges the Commission to deny the proposed fish passage
waiver for the Bowman Dam hydropower project.
While fish passage at this site would be complicated, the ecological benefits of fish passage are
significant when considered in the context of the broader investments in fisheries restoration that are
occurring throughout the Deschutes River basin, including the Crooked River. These investments will

likely bring growing populations and greater demands for the suite of ecological benefits provided by
connected upstream habitat – Bowman Dam must not be a barrier to successful reintroduction of
anadromous salmonids. The Conservation Angler urges ODFW and other Deschutes Basin partners
develop a comprehensive plan for fish passage to restore the historic distributions of native salmon,
trout, and steelhead.
After a complete evaluation exploring both practical and inspirational options, if the collective Basin
Partners determine that passage is not possible, then the project applicants can developed an
appropriately-scaled mitigation proposal that meets the net benefit requirements under Oregon Revised
Statutes and administrative rules.
At a minimum, mitigation should include guaranteed minimum instream flows for fish as determined by
ODFW and the establishment of a secondary water right to protect those instream flows from diversion
by other water rights holders for the entirety of the accessible Crooked River steam reaches. Fish
passage in other parts of the Crooked River watershed may also need to be part of the mitigation
package to meet the net benefit requirements.
The Bureau of Reclamation and the Ochoco Irrigation District have operated Bowman Dam for six
decades without providing fish passage. Their track record on protecting fish in the Crooked River during
this period is less than stellar. This minimal proposal fits with past practices. Perhaps the OID and BOR
should consider funding an extensive effort to improve streamflow and water quality in the Crooked
River watershed above Bowman and Ochoco Dams – if there was a healthy functioning ecosystem there
would be more and cleaner water for native fish and other users.
The Deschutes Basin has been fragmented since Ochoco Dam was built on Ochoco Creek in 1919, Pelton
Dam in 1958 on the Deschutes, Bowman Dam on the Crooked River in 1961 and Round Butte Dam in
1964. Oregon fought the construction of the mainstem Deschutes Dams ferociously but lost. Blocked
stream reaches are now being re-opened and wild steelhead and chinook salmon deserve access to the
mainstem Crooked River. The people of Oregon deserve to see wild steelhead and chinook return to the
natal streams they have been denied access to. Native Fish are a public trust resource that have been
taken from Oregonians in this watershed and the applicable Oregon laws require that these resources
be returned to the citizens.
The Conservation Angler also believes that the proposed mitigation by the applicant should be sufficient
to honor citizens like Guy Orcutt and Gene McMullen – anglers and activists who pursued protection,
restoration and enjoyment by others for the some of the little streams throughout Oregon – particularly
in the Crooked River above Bowman Dam. Oregon must not trade away its public trust resources and
must not forget those citizens who made places like the lovely and productive Crooked River forks and
tributaries better than they found them.
The Conservation Angler urges the Oregon Commission to adopt the staff recommendation No. 1 to
deny this application to waive the requirements for fish passage at Bowman Dam on the Crooked River.

From:
To:
Subject:
Date:

Henry Mottl
Michelle Tate
Re: Oct 9 Commission Agenda - Final
Friday, October 9, 2020 7:58:40 AM

Michelle, Here are my previous comments on the Bowman Dam Fish Passage issue:

I am opposed to the Ochoco Irrigation District's fish passage waiver request
for the following reasons:
1. Fish passage is required to maintain and enhance sections of Wild and Scenic river
above and below the Bowman dam.
2. Fish passage is necessary to complete the significant and costly efforts being
made for passage downstream from the lower Deschutes through PGE and CTWS
dam complex.
3. The degraded riparian and aquatic habitat in the upper Crooked River watershed
needs to be addressed irrespective of the issue of fish passage.
Therefore OID's mitigation package cannot be substituted for fish passage which
would provide access to historic habitat for spring Chinook salmon, steelhead, and
Pacific lamprey in the upper Crooked River watershed
I strongly urge that the requested waiver be denied and that OID and BOR explore
alternative solutions besides the proposed mitigating measures.  
Thank you for this opportunity to comment. My hope is that ODFW will fulfill its
mission to protect and enhance Oregon's fish and their habitat for use and enjoyment
by present and future generations. This should include the restoration of
Oregon's native fish populations to their historic waters.
On Thu, Oct 8, 2020 at 4:21 PM Michelle Tate <Michelle.L.Tate@state.or.us> wrote:
This informational email has been sent Bcc to: Presenters, Witnesses, staff attendees of the Oct 9 Commission meeting, and
ELT

Good after noon all; thank you all for your help getting ready for the Commission meeting
Tomorrow.   Attached is the final agenda

Re: Support for Fish Passage Waiver
The Wild River Owners Association (WROA) represents approximately 150
homeowners who live on or near the Deschutes River about 8 miles below Wickiup Dam.
We are directly affected by river flows, water quality, erosion and fish and wildlife habitat.
I fish often in the Crooked River.
The conservation-oriented mitigation offered by OID as part of the waiver process,
along with other environmentally beneficial activities that they have underway and
planned would be very positive for the Crooked River and Native Migratory Fish below
Bowman Dam. Those will not happen if a waiver is not granted.
Fish passage above Bowman Dam is a non-starter based on its cost and other
factors. This makes potential habitat above Bowman irrelevant to a decision regarding the
waiver of fish passage.
Fish passage would also serve as a downstream conduit for invasive warm water
species from Prineville Reservoir.
We believe that OID and their partners should agree to an annual conservation fund
contribution of an identified percentage of the net profits from hydro operations.
We respectfully request that the fish passage waiver be granted after consideration is
given to the above.
I’m happy to answer any questions and thank you for the opportunity to speak.

Mike Taylor
River Conservation Representative
Wild River Owners Association

6-22-2020

The Sunriver Anglers (SRA) are 180 members who are primarily residents of the Deschutes
above Benham Falls. Conservation is a component of our mission. Consistent with that, we
support Ochoco Irrigation District’s Fish Passage Waiver Request. We provide the following
comments and recommendations in support of that approval:
1. The $72-250M fish passage is not economically feasible for the hydro project partners. Fish
passage is unrealistic, and denying the Waiver results in neither OID mitigation activities nor
conservation funding over the permit life.
2. The fish passage would also serve as a downstream conduit for invasive largemouth bass,
crappie, and bullheads. There will be no reversing that or its impacts downstream of Bowman.
3. Habitat above Bowman dam is marginal at best, and restoration is unfunded. Attempts to
establish a population of redband trout above Bowman failed after several years.
4. Re-establishing a viable population of steelhead before “experimental status” expires in
2025 is critical to future species rule-making. Spawning gravel augmentation is vital to that
effort and will also benefit native trout, whitefish, and other species. Who determines the
timing and quantity of additional gravel supplied on an “as needed” basis must be clarified in any
agreement.
5. The project will mitigate TDGs and GBD. The administrative rule blocking consideration of
that mitigation for Waiver purposes because it fulfills DEQ requirements doesn’t change its real
world value. That mitigation must be considered for waiver purposes.
6. Per the application, the project will have “no impact on existing operations”. Assurances that
flows won’t be disrupted during construction are mandatory.
7. The “portion of revenue” (%) that will be dedicated to water conservation and water quality
improvement projects should be specified. Clarification is also needed re the estimated $300K
annual net profit. Is that OID’s net portion or is it to be split between the three partners? The
order of magnitude of profit matters in determining its average annual value.
8. The removal of the two fish barriers and the restoration of the Land Trust’s preserve will
provide approximately 4.3 miles of quality spawning and life-stage habitat.
In summary, SRA believes that the mitigation efforts of OID and its partners are both achievable
and sufficient to warrant approval of the Fish Passage Waiver Application.
Respectfully,
Jeff Wieland
Conservation Representative on behalf of Sunriver Anglers

To:

Oregon Department of Fish and Wildlife Commission
Mary Wahl, Chair
Gregory Wolley, Vice Chair
Becky Hatfield-Hyde
Mark Labhart
Bob Spelbrink
Jill Zarnowitz

From: Caylin Barter, Wild Salmon Center
Date:

October 9, 2020

RE:

TESTIMONY ON OCHOCO IRRIGATION DISTRICT’S FISH PASSAGE WAIVER APPLICATION:
SUPPORT FOR DENIAL RECOMMENDATIONS OF FISH PASSAGE TASK FORCE & ODFW STAFF

Chair Wahl, Vice Chair Wolley, and Members of the Commission:
Thank you for the opportunity to provide testimony on Ochoco Irrigation District’s (OID) application to
waive fish passage requirements at Bowman Dam as part of its proposal to add hydroelectric facilities.
The Wild Salmon Center is an Oregon-based nonprofit organization that promotes the conservation and
sustainable use of wild salmon ecosystems across the Pacific Rim. Our interest in this project derives not
only from the potential habitat gains for wild salmonids through this project—either through passage or
through adequate mitigation—but also from the potential ripple effects of the Commission’s action on
this deficient mitigation proposal.
The Wild Salmon Center urges you to follow the recommendations of Department staff and the Fish
Passage Task Force to deny OID’s fish passage waiver application because the proposed mitigation
measures fall far short of providing a net benefit to native migratory fish as compared with passage.
The Applicable Legal Standard for Granting a Fish Passage Waiver Application: Net Benefit
Oregon’s fish passage statutes (ORS Chapter 509) provide for upstream and downstream passage for
native migratory fish unless the owner or operator of an artificial obstruction obtains a passage waiver.
The legal standard that applies to a fish passage waiver application is set forth in ORS 509.585(7):
The commission shall waive the requirement for fish passage if the commission
determines that the alternatives to fish passage proposed by the person owning or
operating the artificial obstruction provide a net benefit to native migratory fish.
Net benefit to native migratory fish is determined under this subsection by
comparing the benefit to native migratory fish that would occur if the artificial
obstruction had fish passage to the benefit to native migratory fish that would
occur using the proposed alternatives to fish passage.

This language drives the Commission’s balancing test for granting a fish passage waiver: on one side of
the scale, the fish benefits of passage; on the other side of the scale, the fish benefits of the proposed
mitigation without passage. Unless the scale tips toward mitigation, the waiver cannot be granted.
The relevant test is not, as some have argued, whether the project will have adverse effects on fish;
whether the mitigation measures would result in greater benefits to fish than would occur in the
absence of the project; or whether there are other benefits of the project itself for municipalities,
irrigators, and recreational users. The actual test is clear: net benefit. State law prioritizes passage, so a
passage waiver is only proper where mitigation will benefit native migratory fish more than passage.
Applying the Net Benefit Standard to OID’s Proposed Mitigation Package
Under the Department’s typical net benefit standard, the proposed mitigation package yields a mile-formile net habitat benefit as compared to providing fish passage at the waiver site. So one mile of forgone
habitat access with passage would need to be offset by more than one mile of habitat benefit from
mitigation. But Bowman Dam blocks access to upwards of 464 miles of habitat for native migratory fish,
including a minimum of 53 miles of historic spawning and rearing habitat for spring Chinook salmon.
With only 72.8 miles of Crooked River habitat between Bowman Dam and Lake Billy Chinook, Ochoco
Irrigation District faces obvious practical limitations to meeting the typical mile-for-mile standard.
Therefore, if OID is to earn a net benefit finding, its proposed mitigation should reflect its best efforts to
address the primary limiting factor for native migratory fish downstream of Bowman Dam: the quantity
and timing of flows released from Prineville Reservoir into the Crooked River.1
Unfortunately, Ochoco Irrigation District’s mitigation proposal fails to identify a single mitigation action
related to streamflow. Instead, the applicant has proposed gravel augmentation at one point on the
Crooked River; fish passage in Ochoco Creek; and restoration in Ochoco Preserve. ODFW has
determined that these mitigation measures would provide a collective benefit to between 3.95 and
17.95 river miles of native migratory fish habitat, depending on how far downstream the gravel moves.
While ODFW’s review concluded that the proposed mitigation would result in some fish benefit, the
legal standard for approval is net fish benefit of mitigation that outweighs the fish benefit of providing
passage. Because OID’s mitigation proposal offers nothing to address streamflow—and addresses other
limiting factors in only a few miles of fish habitat—the fish passage waiver application before the
Commission does not meet any reasonable formulation of the net benefit standard and must be denied.
Any Future Mitigation Proposal Must Address Streamflow Quantity and Timing
There is still a path forward for Ochoco Irrigation District. If the Commission denies this passage waiver
application, OID is not precluded from reapplying. Or if the Commission is not prepared to deny this
passage waiver outright, it could delay today’s decision, allowing OID to proactively withdraw this
application and try again.2

1

ODFW. October 2016. Effects of a modified flow regime on fish populations of the Crooked River below
Bowman Dam. Prepared by T. Porter and B. Hodgson.
2
See OAR 635-412-0025(13) (“The Commission (or Department, as applicable) may require further
public comment prior to a decision on whether a waiver or exemption should be granted”).

In either case, the Wild Salmon Center urges the Commission to condition the approval of any new
mitigation package on the inclusion of the following flow restoration measures, all of which have been
raised by other commenters earlier in this process:
●

●

●

Withdrawal of OID’s administrative protest of ODFW’s instream water right application IS-70354
for Crooked River flows, filed in 1990 and slated for OWRD approval in 1996 until OID’s protest
sent it to Administrative Hold purgatory;
“Balanced instream flows” in the Crooked River consistent with ODFW’s 2011 flow analysis3
recommendations, which were developed to improve habitat for native migratory fish while also
meeting the needs of irrigators and the City of Prineville and minimizing drawdown on Prineville
Reservoir; and
Issuance of a secondary water right for instream protection to Lake Billy Chinook of all water
stored, released, and used for streamflow augmentation under the Crooked River Collaborative
Water Security and Jobs Act of 2014.

The Wild Salmon Center also encourages the Department to work collaboratively with the applicant to
negotiate appropriate cost sharing for such measures, consistent with ORS 509.585(5).
Broader Implications
Some have suggested that the net benefit standard is the wrong standard for this project—that there’s
no amount of mitigation that Ochoco Irrigation District could offer to offset the calculated benefits from
fish passage. But that position disregards the modifications that OID could have made to strengthen its
passage waiver application, yet chose not to—not during initial consultation with the Department, not
following ODFW’s negative review, and not after the Fish Passage Task Force recommended denial. OID
cannot now throw up its hands and claim it has done all it possibly can and so maybe the fish passage
statutes are the real problem. Without doubt, the net benefit standard is a high bar, but not so high that
OID can’t clear it with a more thorough application and a better mitigation proposal that addresses flow.
In closing, we appreciate that this proposed hydroelectric project stands to deliver multiple benefits to
the Crooked River basin. We also understand that broad policy directives for fish passage must be
sufficiently adaptable to address individual circumstances in implementation. Our fish passage statutes
strike that balance by allowing mitigation as an alternative to passage, but only where mitigation
provides a net benefit for native migratory fish. OID’s proposed mitigation fails to tip the scales away
from providing passage over Bowman Dam, and for this reason, the Wild Salmon Center urges the
Commission to deny this fish passage waiver application.
Sincerely,

Caylin Barter
Water Policy Program Manager, Wild Salmon Center
3

ODFW. 2011. White Paper: ODFW flow analyses for the lower Crooked River. Prepared by T. Hardin.

